| >. 
— * the? 2% q 
7 hs —_—— . 1 
. : * 
8 - „ N 
6 x * 1 
* — 1 1 
- A 
L 4 
- VU 
3 
1 
j 


+ * ö by 
. — 
4 


26th November, 1762. 


nto the Right Honourable the Lords of Council and Seſſion. 
T | 
PETIT YO N = 

OF THE = — 


Magiſtrates and Town-council of Hirling, 
Michael Potter of Eaſter-Lroylands, 
7ohn Galloway Elder, and Robert Gat- 
way Younger, of Burrnwmeadow, 


Humbly fheweth, 


"HAT Thomas Erskine of Alloa, commonly called Lord 
Erkine, and John Erikine of Balgownie, for them- 
ſelves, and in N-j-1e and Behalf of the whole other Heretors, 
having Right to Salmon-fiſhings upon the River Forth, but 
without any Authority from theſe other nameleſs Heretors, or 
without producing any of their Title-deeds, brought a Decla- 
rator in this Court, whereby, inter alia, they inſiſted to have 
it found and declared, that they, the Purſuers, as having 
Right to certain Salmon-fiſhings upon the River Forth, are 
thereby entitled to fiſh within the aforeſaid Bounds with Pock- 
nets, Stoup-nets, Cobles, and other Nets or Engines not ex- 
preſly diſcharged by Law; and that they ought not to be di- 
ſturbed or moleſted in the Premiſes by the Defenders. 
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The Title- deeds referred to in this Summons, on the Part of 
Thomas Erskine of Alloa, were a Charter of the Earldom of 
Marr in 1699 in Favours of John late Earl of Marr; and the 
faid Thomas Erikine's own Charter in 1741, pr occedmg upon 
a Diſpoſition from Lords Dun and Grange as Purchaſers of 
faid Euldom from the Commiſſioners of the forfeited Eſtates; 
and under theſe and the more ancient Title-deeds of the Fa- 
mily of Marr, as derived from the Abbots of Cambuskenneth 
and Iichmabolm, Thomas Erikine pretends to have Right to 
the whole Salmon fichings upon both Sides of this River, from 
the Albey Boar to the Carron Month, that 1 is for about the 
Space of 25 Miles of Water. | 

The Title produced for the other Purſuer, John Erskine of 
Balgoꝛonie, was a Contract in 1598 between John Earl of Marr 
and John Eriktine of Little Sauchie, whereby the Earl diſpon- 
ed the Lands of Poppletr cer, with a Stoup-ner-fiſhing upon the 
Water of Forth, in the Place uſed and wont within the Bounds 
of ſaid Lands, to which Contract Mr. Ershine of Balgownie 

retends to connect a Right. 

The foreſaid Summons contains various other declaratory 
Concluſions reſpecting theſe Salmon-fiſhings ; but the Diſpute 
has hitherto been confined to this ſingle Point, Whether the 
Purſuers, ſuppoſing them to be entitled to one or more Sal- 
mon-fiſhings upon this River, can make Uſe of Herry-water- 
nets, Pock-nets, or Stoup-nets. 

The Petitioners, by their Charters and Infeſtments, have 
an indiſputed Right to Salmon-fiſhings within their reſpective 
Bounds in the ſuperior Parts of this River; and have thereby 
a patrimonial Intereſt to advert that no Abies be committed 
by thoſe who have, or pretend to have, a Right to the inferi- 
or Fiſhings, hurtful or prejudicial to the general Salmon-fiſh- 
ing of ſaid River. 

And for them it was contended, that ſuppoſing the Purſu- 


ers to have a — Ns of Salmon-fiſhing within the 
Bounds 


Bounds libelled, it was not allowable for them to exerce that 
Right by making Uſe either of Herry-water-nets, Pock-nets, 

or what is now called Stoup-nets 3 for that the two firſt men- 
_ tioned Species of Nets, v/2. the Pock-nets, and Herry-water- 
nets, and everv other Engine or Device S e et not ex- 
preſly allowed by Law, ſtood expreſly prohibited and diſchar- 
ged by the thir rd Act of Parliament 1698: That what was 
now called the Stoup-ner, was in reality no other than a Pock- 


net of a larger Size, conſequently more deſtructive to the ge- 


neral Salmon-fiſhing of this River; tho”, in order to elude the 
Law, they were now diſtinguiſhed by the Name of a Stoup-net: 
That they were but of modem Invention; and that the She- 
riff of Stirling, to whom the Execution of the aforeſaid 
Law was committed, and who was thereby ſpecially enjoined, 
upon his Peril, to ſuppreſs theſe Methods of Fiſhing, to deſtroy 
the Nets and puniſh the Offenders, had till of late Years been 
particularly attentive in the Execution of this Part of his 
Dut 
1 on the other Hand pleaded for the Purſuers, that 
as the aforeſaid Act of Parliament had been procured by the 
Moyen of the then Earl of Marr, and of ſome of the other 
Heretors having Right to Salmon-fiſhings on this River, it 
could not be the Intention of the Law to reſtrain them in the 
Exerciſe of their Property in the moſt beneficial Manner : 
That the declared Purpoſe of the Law was, to reſtrain theſe 
Kind of Fiſhings, ſo far only as prejudicial to the Intereſt of 
the Heretors who had Right to theſe Fiſhings ; and therefore, 


that however general the Words were, they ought not to be 


conſtrued to impoſe any Reſtraint upon the Heretors them- 
ſelves, but allenarly to reſtrain Interloppers who had no Right 
to fiſh on ſaid River. 2d/y, That however the Prohibition 
might comprehend Herry-water-nets and Pock-nets, it could 


not be extended to Stoup-nets, which were a different Species 
of Nets, and the Fiſhing wm theſe uſed in a different Man- 


ner, 


4 
ner, than was formerly * with regard to the Pock- 


nets. 

The Lord Coalſton Ordinary rok the Debate to report, and 
Informations were exhibited; but as Parties differed in their 
State of Facts, as to the following Particulars: 1/?, Whether the 
Uſers of theſe Nets, Pock-nets as well as Stoup-nets, had been 
in Uſe to be proſecuted for this their ſuppoſed Offence, and the 
Nets deſtroyed. 24) Whether the Stoup nets were in rea— 
lity but an improved Species of Pock- nets, however diverſified 
in the Name, or a different Species of Fiſhing, and there- 
fore not falling under either the general or ſpecial Prohibi- 
tion. gdly, When theſe M achines, called the Stoup-nets, 
were firſt invented and put in Practice. Your Lordſhips, after 
receiving the Report and a good Deal of Reaſoning upon the 
Caſe, by Interlocutor, 3d December, 1760. Remitted the 
« Cauſe to the Lord Ordinary to call and hear Parties there- 
< on, to enquire into the Facts, and to do therein as he 
“ ſhould ſce Cauſe.” 

In Purſuance of this Remit, and in Obedience to the Lord. 
Ordinary's Appointment, Condeſcendences were exhibited, up- 
on the Part of the Petitioners, of the Facts which they averred 
and offered to prove, conſiſting of the following Particulars. 

I /t, That the Sheriff of HHirling had been in the conſtant 
Practice, ſince the Date of the aforeſaid Act of Parliament, 
of reſtraining the aforcſ1id prohibited Manner of Fiſhing with 
Pock-neis, and of puniſhing the Uſers without Diſtinction : 
And more particularly, that Heretors, having Rights of Sal- 
mon: fiſning, have been proſecuted for giving Countenance to 
People who fiſhed with Pock-nets; and that Tenants of o— 
ther Heretors within the foreſaid Bounds, pretending Rights 
to a Fiſhing by their Tacks, were likeways proſecuted for this 

Method of Fiſhing. . 
2dly, That the Stoup-nets preſently uſed (and which the 


Petitioners had formerly averred to be no other than an im- 
Pe 


) 


proved Pock-net, more pernicious to the Fiſhing in general) 
were firſt invented and introduced about the Year 1739 ; and 
more particularly, that the firſt of theſe Nets was a Contriv- 
ance of one William Buchan, executed under his Direction by 
a Wright in the Neighbourhood, the obvious Purpoſe and 
Intendment of which was, by the Change of the Name, and a 
very little Variation in the Form of the Net, to elude the Law. 

34ly, That upon repeated Complaints againſt the Uſers of 
theſe Stoup-nets, the Sheriff gave Judgments, and puniſhed 
the Offenders in the fame Manner as he had been in Uſe to 
do with the Uſers of Pock-nets; particularly in the Year 1740, 
when Thomas Buchan Tenant in Bandeath, being complained 
of for uſing the Stoup-ner, having pleaded his Right to a 
Salmon-fiſhing by virtue of his Tack from the Proprietor, his 
Defence was repelled, and Judgment given againſt him. 

4thly, That from the Date of the aforeſaid Act of Parlia- 
ment, until of late, that the Stoup-ners were introduced, the 
general Method of Fiſhing, after Suppreſſion of the Pock-nets, 
was with long Nets and Cobles. 

5thly, That the Number of Stoup-nets, now uſed by the 
Purſuers and their Tenants, is much greater than the Num- 
ber of long Nets formerly uſed by them. 

6thly, That this Method of Fiſhing by the Stoup-nets is 
much more deſtructive to the Fiſhing in general upon this 
River, than the Fiſhing either with the Pock-nets or the ong 
Nets was, there being now above 200 of theſe Nets uſed 
within the Bounds, where formerly not above 12 long Nets 
were uſed, 

-:hly, That there was no other Obſtruction to fiſh with the 
long Nets as formerly, than that poſſibly ſeveral Stakes, drove 
into the Bottom of the River, by the Uſers of the Stoup nets, 
for the Purpoſe of that Fiſhing, have been careleſsly allowed 
to remain in the Water. 


B 3h 8thly, 
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 8rhly, That as a much ks lande of Hands was ne- 
ceſſary for the fiſhing with theſe Stoup-nets, the labouring 
Men in the Country round about applied themſelves to the 
Fiſhing, whereby there aroſe x Penury of Servants and Day- 
labourers in the Neighbourhood, and a conſiderable Increaſe 
of their Wages. 

Upon adviſing ſaid Condeſcendence, with the Anſwers there- 
ro made on the Part of the Purſuers, the Lord Ordinary, by 
Interlocutor 19th February 1762, Allowed the Defenders 
% a Proof of the Facts contained in their Condeſcendence, 
„ and the Purſuers a Proof of the Facts contained in their 
* Anſwers, and both Parties a conjunct Probation thereanent, 
* and of every other Fact and Circumſtance which either Par- 
* ty might judge material for them in che Cauſe, and granted 
| «© Commiſſion, c . 
| And upon adviſing a Repreſentation for the Purſuers, his 
| | Lordſhip, by Interlocutor gth March 1762, © Before Anſwer, 
| e ordained the Purſuers to confeſs or deny, 110, If the Stoup- 
| « nets, which are preſently uſed, are not of modern Inven- 
| * tion, introduced within the. Space of 20 or 30 Years laſt 
* paſt ; and to condeſcend fpecially, what they know or be- 
« Heve as to the Time when they were firſt introduced. 296, 
<« If the Purſuers were not formerly in Uſe of fifhing with 
% Cobles and long Nets, in the fame Parts of the River 
* where they now uſe Stoup-nets, and if the Bottom of the 
« River is not ſuch, that ir may be advantageouſly fiſhed 
« with Cobles and long Nets. 37io, If the Number of Sroup- 
« nets, preſently uſed by the Purſuers and their Tenants, is 
e not much greater than the Number of long Nets formerly 
« uſed by them, and what might be the Difference in Point 
« of Number. 49, If the Method of fiſhing by Stoup-nets, 
« as it is now practiſed, is not more profitable, and if more 
« Fiſhes are not caught in that Way than when the Practice 
© was to fiſh with Cobles and long Nets. 5%, If the Method 


＋ «of. 


. of flbing by Stoup-Nets does not employ a greater Number 


« of Hands than what was formerly neceſſary for fiſhing with 
Net and Coble; and if there are not a greater Number of 
« Perſons employed in the Purſuer's Fiſhings than formerly 
« when the Practice was to fiſh with Cobles and long Nets; 
andi if the F iſhers doe not make higher Wages by fiſhing 
„with Scoup-nets.” 

Fhe Anſwers which the Purſuers made to the above Parti- 
culars were general and evaſive ; with all which the Lord Or- 
dinaty having made Aviſandum to himſelf, he pronounced 
the following Interlocutor, 13th November 1762, Having 
« conſidered the Memorials and Informations formerly given 
in for both Parties, with the Remit by the Lords, Conde- 
* ſcendences for the Defenders, and Anſwers for the Pur- 
„ ſuers, ſinds the Facts contained in the Condefcendence nor 
& relevant. And further finds, That the Act of Parliament 
* 1698, was not mean'd to regulate the Manner in which 
«« Heritors, having Right to fiſh in the River of Forth, were 
* to exerce their Right of Fiſhing, but only to reſtrain In- 
„ terlopers, who had no Right to fiſh, from fiſhing to the 
Prejudice of the Heretors ; and therefore, and in reſpect 
e that no Law prohibits Heretors, who have Right to fifh, 
 &« from fiſhing with Pock-nets or Stoup-nets, finds and de- 
« clares, That it is lawful for the Purſuers ro fiſhwith Pock- 
<< nets and Stoup-nets, and with every other Engine not pro- 
hibited by Law.“ 
This Interlocutor, of ll the Petitioners are now 6 
ly to complain, returns the Cauſe to your Lordſhips in the 
ſame Shape it ſtood when originally reported, with this only 
Difference, that the Lord Ordinary has been plea ſed to refuſe 
a Proof of theſe Facts, as contraverted between the Parties, 
which occaſioned the Remit, and which, the Petitioners take 
the Liberty to inſiſt, are material to the Cauſe in the follow- 


ing Reſpects; 1/7, For explaining in what Senſe the aforefaid 
Act 


* 
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Act of Parliament has been R by all Parties concern- 
ed in theſe Fiſhings. 240), For evincing that the Stoup-nets, 
as now uſed, are but of modern Invention to elude the Law, 
being in reality no other than an improved Pock-net, more 
deſtructive to the Salmon: fiſhing of this River, and as ſuch 
diſcharged both by the general and ** Prohibition in the 
aforeſaid Act of Parliament. 
And, in the Entry, it may be proper to obſerve, that as 
Salmon-fithings are inter regalia, though not inſeparably an- 
nexed; and though the Bulk of theſe "bave paſt into private 
Property, by Grants from the Sovereign ; yet as the general 
Right remains with the Crown, and ; wy been the Obj ect of 
the Legiſlature's Attention from the earlieſt e by 
the ſeveral Statu tes in that Behalf made, Care has been taken 
to reſtrain and ſuppreſs every Abuſe in the Exerciſe of that 
| Right, which was deemed to we hurtful to the Salmon-fiſh- 
ing in general. 

It was in thisView that ſo many Flies became neceſſary, to 
reſtrain the Killing of Salmon in particular Seaſons, that the 
Eiſh might be left undiſturbed, to paſs from the Sea up the 
Rivers, to qepoſite their Spawn, and the young Fry to come 
down to the Sea. 

Thus alſo the Killing of Smolts and young Fry, by ſo ma- 
ny different Inſtruments of Deſtruction as were uſed for that 
Purpole, was prohibited and diſcharged under ſevere Penal: 
ties. 

For the ſame Reaſon Cruives at: .d Zairs in the Movths of 
the Rivers, or within the Flowing of the Sea, were repeatedly 
diſcharged, ordered to be pulled down, and made Points of 
Dittay ; and even in freſh Waters, where Cruives had been e- 
ſtabliſhed, they were ordained to keep the Sarrrday's Slap, 
whereby the larger Fith might have Acceſs to go up-the Ri- 
ver, and the Hecks to be of ſuch Wideneſs, that the ſmaller 
Fiſh might pals and repaſs at all Times. | 

| | Thus 
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Thus alſo Herry-water-nets, and various other deſtruc- 
tive Inſtruments, were ſrom Time to Time prohibited, ſome- 
times by general Statutes reſpecting the whole Salmon: fiſn- 
ings in Scotland; at other Times by local Statutes, reſpecting 
the Abuſes committed in particular Rivers. 

And thus it was, that whereas an abuſive Practice had pre- 
vail in the upper Part of the River Forth, above the Pow of 
Alloa, of fiſhing withHerry-water and Pock-nets, which by Ex- 
perience had been found to be pernicious to the general Sal- 
monfiſhing upon that River, and which, in fo far as the Petit- 
ioners are informed, is not practiſed upon any other River in 
Scotland, where the Salmon-fiſhing is of any Value or Conſe- 
quence, the aforeſaid Act of Parliament was paſt in 1698, 
% Whereby his Majeſty, with Advice and Conſent of the 
States of Parliament, prohibits and diſcharges all Salmon- 
« fiſhing, or other Fiſhing whatſcever, in the River Forth, 
e above the Pow of Alloa, on both Sides of ſaid River with 
« Pock-nets, Herry-water-nets, or other Engines or Devices 
_ *. whatſoever, not expreſsly allowed by Law, and to the Pre- 
4 judice of the Heretors, and their Rights of Salmon fiſhing 
*« on the ſaid River; and impowers, warrants, and commands 
«© xs Sheriff principal of the Shire of Stir/ing, Bailie of the 

« Water of Forth, and his Deputes, to ſuppreſs the föreſaid un- 
© laroful and prohibited Manner of Fiſhing, and puniſh the Uſers 
&« of the foreſaid Pock-nets, Herry-water-nets, and other unlaw- 
« ful Engines, by tining, not exceeding the Sum of 20/. Sort, 
« Toties quories, or Impriſonment, as they ſhall ſee Caule ; and 
vo deſtroy all the foreſaid unlawful Engines ; and that this they 
* do as they ſhall be anſwerablc.” 

What may have been the Legiſlature's Motives or Conf de- 
rations for confining theſe ſalutary Regulations to the River 
Forth, or by whoſe Moyen this Law was procured, does not 
belong to thePetitioners to ſay, further than as it may reaſon- 
* be ä that as the Fiſhing with theſe Inſtruments 
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of Deſtruction was nr in this than in any other 
River in Scotland, and was by Experience found to be hurtful 
to the general Fiſhing upon ſaid River, all thoſe who had In- 
tereſt therein did concur in applying to Parliament for this 
Law, or acquieſced therein after it was paſt, without onee 
complaining thereof. s D 
From the whole Strain of the Act it is obvious, that as the 
particular Engines therein mentioned, wiz. the Herry-water- 
nets, and Pock-nets, were thereby condemned and prohibit- 
ed as unlawful Engines, ſo it was made a Point of Dittay for 
any Perſon whatever, to fiſh within the aforeſaid Bounds, with 
theſe particular Inſtruments. It was that Species or Manner 
of Fiſhing which the Law condemned, and was ſo anxious to 
_ enforce the ſtrict Obſervance of it, that the Sheriff and his 
Deputies were not only authoriſed, but commanded, upon 
their Peril, to advert to the ſtrict Execution thereof, to pu- 
niſh the Tranſgreſſors by Fines or Impriſonment, and to de- 

ſtroy the Engines themſelves, again characteriſed unlawful. 
Such being the Complexion of the aforeſaid Statute, nor 
of ſuch ancient Date as to have gone into Diſuſe, and which 
has been enforced from Time to Time, by repeated Proſecuti- 
ons before the Sheriff, Judgments-condemnator thereupon 
pronounced, and deſtroying of the Nets; your Lordſhips will 
attend to theſe four Particulars, clearly expreſſed, which 
rherefore can admit of no Ambiguity ; 1½, That theſe Engines 
are declared unlawful, and condemned as ſuch. 2dly, That the 
Species of Fiſhing, by Means of theſe Inſtruments, is prohibit- 
ed and ſimpliciter dilcharged. 3d/y, That all and every Perſon 
or Perſons uſing the ſame, are declared Delinquents, and to 
be puniſhed as ſuch. 4zhly, That the Engines themſelves be- 
ing condemned as unlawful, are appointed to be deſtroyed, 
without any Exceptions, or Diſtinction of Perſons ; which 
therefore clearly ſhows, that the Law was directed in rem, and 
againſt the Perſons only as guilty of uſing theſe Engines, and 
that Species of fiſhing thereby condemned, | 
IR 
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It would appear that the Legiflature did foreſee what or 
later Years has proved to be the Fact, viz. That Attempts 


might be uſed to evade the Law in theſe Particulars, by mak- 


ing Uſe of other Inſtruments of the ſame Kind, to carry onthe 
ſame Species of Fiſhing ; and therefore, not ſatisfied with con- 


demning the particular Engines then uſed, viz. the Herry- 


water-nets, and Pock-nets, the pro, was extended to 


every other unlawful Engine, not exprefily allowed by Law. 


And that that is the Caſe, tho' the Words of this Statute 
had been leſs comprehenſive than they are, as the Legiſlature 


| had it obviouſly in view to protect the Fiſhing of this River 


from being deſtroyed by theſe or ſuch like Engines, as well 


_ theſe expreſſed as not expreſſed, it is pars judicis ſo to explain, 
and if neceſſary even to extend the Law by Conſtruction, 
that it may not be rendered eluſory, or the good Intentions 
thereof evaded. Non poſſunt omnes articuli ſrgillatim, aut le- 
gibus, aut ſenatus-conſultis, comprehendi; ſed cum in aliqua cau- 
fa, ſententia eorum manife la eft, is qui gur iſditioni preeſt, ad 
| ſimilia procedere, atque ita jus dicere, debet.. Nam, ut ait Pedi- 
us, quoties lege aliquid unum vel alterum introductum eſt, Bona 


occaſi io eft cetera que tendunt ad eandem utilitatem, vel interpre- 


 ratione, vel certa juriſdifione, ſupplere. Theſe are the Rules 
laid down, as a Direction co Judges. in their Procedure 
in the Conſtruction or Interpretation of the Laws, in L. 12 


and 13 de leg. It would be in vain for the Legiſlature, in Caſ- 
es of this Kind, to enact prohibitory Laws for public Utility, 


if, by changing Names, or ſome little Alteration in the Form 
of the Engine, to render them more deſtruCtive, this ſhould: 
be deemed ſufficient to exeem them from the Sanction of the 
Law. 

The Execution of this Act of Parliament being ſtrictly at- 


tended to for a Courſe of Years, had the Effect fo totally to 
ſuppreſs theſe Herry-water and Pock-nets, that there was nor 


ſuch a Thing known to be made Uſe of upon this River, if it 


WAS. 
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Was not fmetintes by Stealth, that Tenants and others 
reſiding upon the Banks of the River ventured to tranſgreſs, 
by uſing the Pock-net, for which, as often as diſcovered, they 
were proſecuted. Theſe being ſuppreſſed, the Cobles and 
long Nets came in Play, till of late Years, that the Pock- 
nets were revived, and a larger Species of theſe invented, which 
they dignified with the Name of Stoup-nets, with a view to e- 
vade the Act of Parliament, in caſe they ſhould be challenged, 
and which accordingly have been the Subject of repeated Pro- 
ſecutions before the Sheriff, and productive of ſundry Commo- 
tions and Deforcements of the Officers of the Law in that Part 
of the Country. 

In order to ſilence theſe Profiitiicc before the Sheriff, this 
Proceſs of Declarator was brought; and the general Queſtion 
thereupon ariſing, is, Whether the Purſuers, ſuppoſing them 
to have Right to Salmon-fiſhings, one or more upon this Ri- 
ver, above the Pow of Aloa, are intitled to fiſh with Herry- 
water nets, Pock-nets, or Stoup-nets ? 

The Defence yuoad the two firſt reſts upon the explicit Con- 
demnation of theſe two Engines, by Name, in the aforeſaid 
Act of Parliament; and quoad the Stoup-ner, not only from 
the general Words ſubjoined to the above Particulars, where- 
by all other Engines, not expreſsly allowed by Law, are pro- 
*hibited ; but more particularly, for that the Stoup-nets now 
uſed, are in reality no other than Pock- nets of a larger Size, 
us will appear to your Lordſhips, b y comparing the Patterns of 
the two lying in Proceſs, and 11 Method of Fifhing with 
"theſe, by which it will be evident, that theſe Stoup-nets are 
in reality no other than larger Pock-ners, and in the Way 
they are uſed, more pernicious and deſtructive than even the 
Herry water-rets, as no Fiſh ſwiming up the River can paſs 
by, but are cither catched, or ſeared, and forced back to the 
Sca. i 
The getktal Deſcription which the Statute gives of that 
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Species of Net thereby 3 is its being a Pock; ſo 
that whatever Alterations may be made in other Reſpects, if it 
is in the Shape of a Pock in which the Fiſh are caught, it falls 
under both the Words and Intendment of the Law. - 

The Method formerly practiſed in fiſhing with the Pock- 
nets of a triangular Figure, was, that a Number of Perſons 
having theſe in their Hands, ſtand acroſs the Stream of the 
River, where they know the Salmon muſt paſs ; and theſe be- 
ing ſo many in Number as to cover the whole Stream, it was 
ſcarce poſlible for any Fiſh coming up the River to get by; for 
if he ſtruck upon one of theſe Nets, he was either caught by 
raiſing the Mouth of the Pock, or if he eſcaped, was forced to 
take his Courſe down the River again, as he could not get up. 

The Stoup-ners are alſo Pock-nets; but being of a larger 
Size, and therefore not ſo eafily managed, the Method prac- 
tiſed in Fiſhing with them is, that a Rope is ſtreached acroſs 
the River, and Boats, to the Number of ſix or eight appended 
to this Rope, each Boat containing two Men, having each 
of them a Net, which Nets are put into the Water, fourteen 
or fifteen Feet deep; whereas, the common Pock-ner could 
not be uſed in Water above four Feet deep: When the Fiſh | 
ſtrikes in any of theſe Pocks, the Perſon who holds the Pole 

pulls it directly up, ſo that it's the meereſt Chance if any one 
Fiſh can get up. They make a complete Fence acroſs the 
Stream of the River, and nearly approach to ſo many Cruive 
Dykes, of which there are at leaſt ten or a Dozen, between | 
the Pow of Alloa, and the Petitioners Fiſhings. 

The f found their Declarator upon theſe three 
Propoſi tions: I/½, Upon their having Right to a Salmon-ſifh- 
ing in this River, which entitles them to uſ> the ſame in the 
moſt beneficial Manner, and by ſuch Inſtruments as are moſt 
for their Intereſt which are not prohibited by Law; and that 
the Heretors of the Superior fiſhings have no Title to con- 


troul chem in the Exerciſe of. their Right. 24ly, Thar the 
Statute 


Statute 1698, was not intended to reſtrain Heretors having 
Right to Fiſhings upon that River, from uſing theſe or any 
other Engines they pleaſed: That the Purpoſe of the Act was, 
to favour the Intereſt of thoſe Heretors, by prohibiting Stran- 
gers and Interlopers, who had no Right to any fiſhing upon this 
River, from fiſhing therein with theſe particular Inſtruments, 
as prejudicial to the Heretors having Right to the Salmon-fiſh-. 
ings; and therefore that the Prohibition to uſe theſe particu-. 
lar Engines ſhould be ſo conſtrued, as to prohibit the Uſe of 
them only to theſe Intruders, but by no Means to reſtrain the 
Heretors themſelves from fiſhing in the moſt beneficial Man- 
ner within their reſpective Bounds, as it cannot reaſonably be 
ſuppoſed, that the Earl of Marr, and the other Heretors, who 
procured this Act of Parliament, could mean to put ſuch a Re- 
{traint upon themſelves. 3d4ly, That ſuppoſing the Prohibiti- 
on could be effectual quoad the Herry-water-nets and Pock- 
nets, it would not ſtrike againſt the Stoup-nets, as being a dif- 
ferent Engine from the Pock-nets. 

This laſt was what the Petitioners did chiefly propoſe to 
clear up by the Proof, tho', as the Purſuers do not ſeem to 
diſpute either the Form and Figure of theſe Nets, or the Me- 
thod of fiſhing with them as above deſcribed, it may with Rea- 
ſon be thought that no further Proof is neceſſary. But as the. 
Lord Ordinary has been pleaſed to reſt his Judgment upon the. 
Conſtruction of the Act of Parliament itſelf, it is to that Point 
which the Petitioners are chiefly to apply themſel ves. 8 

Whether the Earl of Marr may have been the Perſon en- 
ſtruſted by the Heretors to negotiate this A jament, 
is to the Petitioners unknown. That it muſt have been by 
the general Conſent of the whole Heretors, is bighly preſume- 
able, as the Prohibition extends to them all equally, and was. 
never complained of, but univerſally acquieſced in, for a long 
Courſe of Years, and a new Species of fiſhing by the Coble and. 
Long: net ſet on F oor, in place of thoſe condemned and ſup- 


preſſed. 


It 
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n js as little to thePurpoſe, whether chick Regulations were 
ſalutary or not; or whether it might not be more expedient 
that they were now repealed. The Legiſlature judged them 
ſalutary when they were paſt into a Law, and the general 
Acquieſcence they met with, ſhows how much they were ap- 
proven of. If Matters are now changed, and if what was 
then profitable is now become unprofitable or inexpedient, the 
ſame Authority that eſtabliſhed the Law can releaſe it. But 
while- the Law ſtands, your Lordſhips will certainly think 
_ yourſelves bound to protect it from being either evaded, or a- 
vowedly infringed ; and as the Statute makes no Diſtinction 
between one Perſon and another, the Exception which is here 
- contended for, has plainly no Warrant or Authority from the 
Law itſelf, which condemns the Engines themſelves, declares, 
them unlawful, and prohibits that Species of Fiſhing ; puniſh- 
cs the Uſers of ſuch Engines by Fines and Impriſonments, and 
commands the Sheriff, upon his Peril, to advert to the Execu- 
tion of the Law in all and each of the above Particulars, and 


to deſtroy theſe. unlawful Engines without Exception or Di- 


ſtinction of Perſons. _ 
The Gloſs which the Purſuers have been pleaſed to put upon 


this Prohibition, as intended only to ſtrike againſt Foreigners. 


and Interlopers, not againſt the Heretors themſelves, who 
had Right to Salmon Fiſhings upon this River, is, with all due 


Submiſſion, repugnant both to the Words and Spirit of the 
Law. It would be involving the Law in a manifeſt Incon- 


gruity, to ſuppoſe, that the Legiſlature could mean to prohi- 
bite thoſe oy ro fiſh with theſe unlawful Engines, who had. 
no Right to fiſh with any Engine whateyer, not the moſt 
lawful, within theſe Limits. 

The very Reverſe of this is plainly the Caſe. It was theſe 
only who had a Right to fiſh that could be ſuppoſed capable 
of abuſing that Right, by fiſhing with theſe deſtructive En- 
gines; and therefore, it was them only that the Law could in- 

tend 
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tend to diſcharge from exercing that Species of Fiſhing, or 
making Uſe 'of theſe particular Engines. The Prohibition 
would have been ſuperfluous againſt ſuch as had no Right to 
fiſh in any Manner whatever; on the contrary, it ſuppoſes a 
Right, and an Abuſe of chat Right, from the Damage done 
to the general Fiſhing of this River, by making Uſe of ſuch 
Inſtruments. The Injunction is in rem againſt that particular 
Species of Fiſhing, and againſt the Inſtruments themſelves, as 
declared by the Statute to be unlawful, not againſt any parti- 
cular Perſons. Had that not been the Caſe, the Act muſt 

have been conceived in very different Terms. 

And what ſerves to put this Matter beyond all Doubt, is ; the 
general Acquieſcence in that Conſtruction of the Statute which 
was immediately followed by a general Suppreſſion and Diſuſe 
of theſe Inſtruments, by the whole Heretors having Right to 
a Salmon Fiſhing in this River, and their Tackſmen and their 
betaking themſelves to rhe Coble and long Net, in which 
Method they continued to fiſh, till of later Years, that the 
Pock-net Fiſhing was revived under the Name of Stoup Nets. 

The Purſuers whole Argument upon this Point reſts upon 
theſe Words of the Law, and to the Prejudice of the Heretors, 
and their Rights of Salmon F iſhing in the ſaid River, as import- 
ing a Reſtriction of the general Prohibition, ſo as to operate 
no further than the Intereſt of the particular Heretors was 
concerned, which therefore could not be intended to reſtrain 
the Hererors themſelves from fiſhing in Nl Manner hey 
thought proper. 

But the Petitioners ſubmit it to your Lordſhips, that this 
Limitation is repugnant both to the Words and Spirit of this 
Act. For how is it poſſible to conceive, that it could be the 
Intendment of the Law, to authoriſe the Heretors, having 
Right ro Salmon-fiſhings i in that Part of the River, and againſt 
whom therefore the Prohibition could only be intended, to 


my Uſe of Pe Yun the fame Act declared to be un- 
© lawful,” 
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lawful, ordered to * ſuppreſſed, and made the uſing of them 
a Point of Dittay. The fair Conſtruction of theſe Words im- 

orts no more, but 2 Declaration of the Legiſlature, that the 
making Uſe of ſuch” Engines was prejudicial, not to the Inte- 
reſt of particular Heretors, but of the whole Herctors having 
Right to Salmon-fiſhings in ſaid River. That was the Object 
of the Legiſlarure's Attention, and the Regulations thereby e- 
ſtabliſhed were calculated to attain that falucary End without 
Diſtinction of Perſons. 

Taking it therefore for granted, that Herry water-nets and 
pock- nets ſtand prohibited and diſcharged to be made Uſe of in 
this Part of the River Forth, the orher Point that remains for 
your Lordſhips Conſideration is, wl ether the Nets that are now 
uſed under the Denomination of Stoup- nets, fall under either the 
particular Prohibition of Pock nets, or under the more gene- 
ral Words of other Engines or Devices whatever, not exprejly 
allowed by Law. 

Stoup-nets is a Species of Fiſhing, which, in fo far as the 
Petitioners can diſcover, are not to be found in any of our 
Law-books, or in any of the various Acts of Parliament reſpect- 
ing the Salmon-fiſhing, and therefore cannot with any Propriety 
be laid to be expreſly allowed by Law ; and as it was clearly the 
Intendment of the Statute, by theſe general Words, to prohi- 
bit every Device and Subrerfuge, whereby the former ſpecial 
Prohibition might be evaded, if your Lordſhips, by comparing, 
theſe Stoup-nets with the Pock nets, an! the Manner of F iſh- 
ing practiced by both, ſhall clearly perceive, that what is now 
denominated the Stoup-net, is in reality a Pock-net, enlarzed 
and improved to render it more deſtructive, and conſequently 
more adverſe to the Spirit and Incendment of the Sratute, you 
will certainly never ſuffer ir to be evaded in this Manner. The 
Purſuers are here copying after the known Practice of Gaming- 
houſes in our neighbouring Country, who, to elude the Laws 
ſuppreſſing this or the other ſpecies of Gaming-tables, make a 


> | new 
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new Edition of the ſame, with WM. trifling Variation, and 
gie it a different Name, as by changing the Letters A. E. 
to J. O. 

The Purſuers were pleaſed to obſerve, that by the Contract 
1598, John Earl of Marr conveyed to Erskine of Little 
Squchie the Lands of Popplerrees, with a Stoup net: fiſhing up- 
on the Water of Forth, which they offer for Evidence, that 
this Species of Fiſhing muſt then have been known; from 
which they draw this Inference, that it muſt be preſumed to 
have been the ſame Species of Fiſhing which is now practiced. 

But this is what your Lordſhips can never preſume merely 
from the Name. For tho? the Petitioners cannot take upon 
them poſitively to ſay, what Species of Fiſhing may have 
been intended by theſe Words of the Contract 1598; it's 
highly preſumable, that what was therein denominated a Stoup- 
net, was identically the ſame with the Pock-ner, as no other 
Species of Fiſhing of that Kind appears to have been known 
previous to the Starw'e 1698, when the Pock-net-fiſhings 
were ſuppreſſed, and the Stoup-nets, already explained, and not 
controvei ted, to be of ſuch modern Invention, that the Petiti- 
oners have condeſcended upon the very Perſon by whom the 
firſt of theſe was contrived, after that the Pock-nets had ſtood 
ſuppreſſed for ſuch a Courſe of Years. And as your Lordſhips 
have ſeen, from the Deſcript ion of the two Nets, that they are 
both Pock-nets uſed in the ſame Manner, with this only Dif- 
ference, that the Stoup-nets carry a larger Pock, and there- 
fore require more Hands, and the Aſſiſtance of Boats to ma- 
nage them, it's humbly ſubmirted, whether they do nor fall 
both under the 2 and general Prohibition in the foreſaid 
Statute. 


May it therefore pleaſe your Lordſhips to alter the Lord 
Ordinary Interlocutor, and to find, that the Statute 
1698, ich is a 2 ſting Law at this Day, did 

prohibit 


T 
prohibit and „ uſing Herry-water-nets, or 
Pock-nets, thereby condemned as unlawful Engines upon 
this Part of the River, by all Perſons whatever, with- 
out Diſtinction; and therefore, that it is not allow- 
.able for the Purſuers to make Uſe of theſe Engines, in 
the particular Fiſhings to which they pretend to have 
Right; and ſeperatim to find, that the Stoup-nets now 
uſed, fall under the aforeſaid Prohibition, both ſpecial 
and general, as being but a Device to elude the Law. 


According to Juſtice, &. 
ALEX. LOCKHART. 
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